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FIRST PART
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LAWS AND DECREES

LEGISLATIVE DECREE 12 June 1962, No. 3.
Organisation of the Judiciary,

THE PRESIDENT OF THE REPUBLIC

HAVING SEEN article 62 of the Constitution:

HAVING SEEN the Law 30 January 1962, No. 5, delegating to
the Governmcnt the power to issue a law on the Organisation of thc
Judiciary;

HAVING SEEN the recommendations of the Commission refer.
red to in article 2 of the said law;

HAVING HEARD the Counci] ol Ministers;
ON THE PROPOSAL of the Minister of Grace and Justice;

DECREES:

The Organization of the Judiciary and the Anneg thereto are
hereby approved.

Mogadiscio, 12 June 1962.

Aden Abdulla Osman

The Prime Minister
ABDI-RASHID ALI SHERMARKE

The Minister of Grace and Justice
AHMED GHELLE


Ibrahim
Note
ORGANISATION OF THE JUDICIARY LAW 1962 .  In Somaliland, the Somaliland Organisation of the Judiciary Law has superseded this Law and the 1974 Law of the same title, but parts of this law relating to administrative actions which has not been covered by the Somaliland Constitution and the Judiciary Law are still applicable in Somaliland until new laws are issued.  
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ORGANISATION OF THE JUDICIARY

000

PART | — JUDICIAL ORGANS
CHAPTER | — COURTS AND JURISDICTIONS

Article 1

Courts

Justice shall be administered by the following courts:
1. District Court;

2. Regional Courl;

3. Court of Appeal;

4. Supreme Court.

Article 2
District Court

1. The Districl Court shall have its seat in cach District Head-
quarters and shall have jurisdiction over the whole territory of the
District.

9 The District Court shall have two Sections: the Civil Sec-
{ion and the Criminal Section. In each Section cases shall be hear
by a single judge.

3. The Civil Section shall have jurisdiction over controver-
sics where the cause of aclion has arisen under Shariat law or Cus-
{omary law and any other civil conlroversy where the value of the
subject matier docs not exceed 3,000 So. Shs. provided that, on the
application of the judge or of either party, the President of the
Court of Appeal may order the transier ol a case to the General
Section ol the Regional Courl. The said order shall not be subject
to appeal.

4. The Criminal Section shall have jurisdiction with respect
to offence punishable under the Penal Code with imprisonment for
a period not exceeding three years, or fine not excceding 3,000 So.
Shs., or both.
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5. Separate Civil Sections of the District Court may be con-
stituled. outside its normal seat within the territorial limits of the Di-
strict by decree of the Minister of Grace and Justice, having heard
the Higher Judicial Council.

Article 3

Regional Court

I The Regional Court shall have its seat in each Regional
Headquarters, and shall have jurisdiction over the whole territory
ol the Region. '

2. The Regional Court shall have two sections: the Genera:
Section and the Assize Section.

3. Cases in the General Section shall be heard by a single
judge. The General Section shall have jurisdiction:

a) in civil matters, over controversies which are not within
the jurisdiction of the District Courl;

h) in criminal matiers, with respect {o crimes not within the
jurisdiction of the District Court, the Assize Section and
the Military Penal Section, provided for under para-
graph 6.

4. The Assize Section shall consist of {he President of the Re-
gional Court and of twg Assessors. It shall have jurisdiction with
respect to crimes, not within the jurisdiction of the Military Penal
Section, which are punishable with death, imprisonment for life, or
imprisonment for not less than ten years.

5. The Genera] Section and the Assize Section may hold ses-
sions, outside their normal seat, within the territorial limits of the
Court, at such places as may be necessary for the convenien{ ang
speedy administration of justice.

6. There shall be established g Military Penal Section in the
Regional Courts of Mogadiscio and Hargeisa, which shall consist
of the President of the Regional Court and of two Military Asses-g
sors. The Military Penal Section in the Regional Court of Mogadi!
scio shall have jurisdiction over the Regions of Benadir, Upper
Juba,Lower Juba, Hiran, Migiurtinia and Mudugh. The Military
Penal Section in the Regional Cort of Hargeisa shall have jurisdi-
ction over the Regions of Hargeisa and Burao. The Military Penal
Section shall have jurisdiction with respect to crimes committed by
mililary personnel which arc punishable under military penal laws.

7. There may be established, by law, Tax Sections in the Re-
gional Courls, having jurisdiction in the first instance, over matiers
relating to taxation.



- fjlj -

Article 4
Court of Appeal

1. The Court of Appeal shall have its seat in each Regionaj
Headquarters, and shal have jurisdiction over the whole territory
of the Region.

2. The Court of Appeal shall have lwo Sections: the Genora,
Appellate Section and the Assize Appellate Seetion,

Cases in the Genera] Appellate Section shall be heard by a
single Judge. This Section shall hear appeals against judgments of
the Districl Court and the General Section of the Regional Court.

4. The Assize Appellate Section shall consist of the President
of the Court of Appeal, 3 judge ol the Court gnd three Assessors.
it shall hear appeals against judgments of the Assize Section jo-
the Regional Court. T

5. There shall be established Military Penaj Appellate Sec-
tion in the Courts of Appeal of Mogadiscio " and Hargeisa, which
shall consist of the President of the Court of Appeal, and four M-
litary Assessors. J{ shall, within the territorial limits referred to i
article 3, paragraph 6, hear appeals against judgments of the Mii.
tary Pena| Section of the Regional Court.

6. There may be established by law Tax Appellate Sections in
the Courts of Appeal which shal] exercise appellate jurisdiction i
tax matters,

Article 5

Supreme Court

L. The Supreme Court shall have its seat i Mogadiscio and
shall have jurisdiction over {he whole territory of the Republic. [t
shall consist of the President, 3 Vice President and four judges.

2. The Supreme Court shall ensure respect for, and the unj-
form application of the law, and shal exercise any other function
as may be attributed to jt by the Constitutiop or by law.

Cases before the Supreme Court shalj be heard by a Diy .
sion Bench of three judges. Such Bench shall have jurisdiction over:

a) appeals against judgments given by any court in its ap.

pellate jurisdiction or against judgments given by any
court from which appeals lie directly to the Supreme Courl;

b) petitions against final decisions of the Public Administra.

tion;

¢) petilions relating to the rendering of accounts by officers

handling public funds; ,
d) petitions for revision of judgments ip criminal matters.

4. A [ull Bench of the Stpreme Court shal] consist of five jud.
ges and shall have jurisdiction over: .
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ajy  peutions disputing the validity of the election of deputies
to the National Assembly, in accordance with article 59 of
the Constitution:

D) controversies relating io conflict of jurisdiction or compe
tence among judicial organs;

¢) any other matter considered by the President to be of par-
ticular importance, even though such matter is within the
scope ol the previous paragraph.

Article 6
Constitutional Court and High Court of Justice

1. The Supreme Cour{ constiluted as the Constitutional Cour:
or the High Court of Justice shall carry out the duties respectively
conferred on it by articles 99 and 102 of the Constitution.

2. The organisation and functioning of the Supreme Court
coustituted as the Constitutional Court or the High Court of Justice
shall be governed in accordance with Annex [ o this law.

CHAPTER I — OFFICE OF THE ATTORNEY GENERAL
Article 7
Composition of tihe Office of the Attorney General

(Pubblico Ministero)
The Office of the Attorney General (Pubblico Ministero) shall
have its scat in Mogadiscio. It shall consist of the Attorney Genera!
(Procuratore Generale) and four Deputies.

Article 8
Duties o] the Office of the Attorney General

. It shall be the duty of the Office of the Attorney General (o
ensure respect for the law and to protect the rights of the State,
public organs and incapacitated persons. To this end, the Attorney
General:

a) shall either directly or through his deputies or through
Police Officers or Inspectors authorised by law, invesli-
gate, institute and conduct criminal proceedings;

b) whenever he considers that public interest is involved, lie
shall institute and conduct, or intervene in civil proceed-
ings;

¢) shail, as provided by law, prefer appeals in civil and cri-
minal matters.

2. The investigation and suppression of crimes shall be car-
ried out by the police under the direction of the Office of the Attor.
ney Qeneral. :

3. The Office of the Attorney General shall exercise overall

supervision over prisons and other penal institutions, as provided
in the Prisons Law.
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CHAPTER 1}] — GENERAL PROVISIONS

Article 9
Applicable Law

Subject 19 the provisions of the Constitution angd this Taw, e
courts shall apply:
a) the Shariat law or Customary law i civil contfroverse«
where the cause of action has arisen under the said [aw:
b) statutory law in aj] other maiters.

Article 10
Appeals and Pelitions

L. Appeals in civj] and criminal matters shall lie op questions
of Tact and jaw.

In appeals the court shall decide on merits, alfirming, modify-
ing or setting aside the judgment of the lower court.

2. Appeals to the Supreme Courl in civil and criminal matie; s
shall lie oniy on the following questions of law:

a) lack of jurisdiction or incompetence of (ke lower court:

b)  vioiation or erroneous application of legal provisions;

¢)  nullity of the judgment or the proceedings;

d)  omission, insufficiency or contradiction in te grounds on
which the judgment is based, relating to 4 material point
raised by ejther party or by the coury of its own motion,

Where (he judgment appealed against ig set aside, the couy
May remand the case to the fower appellate court; or, where no aq.
ditiona] evidence-js required, it may decide finally the case

3. Petitions {o {ije Suprenie Court disputing {he validity of (i
election of deputies tg the National Assembly shal] lic only o,
grounds laid down by the Constitution ang the election law.

4. Pelilions {o {he Supreme Coypt i adminis{rative matter,
shall lie against final administrative decisions o Guestions of Jaw
and, where expressly provided by law, on questions of fac{ also. The
Public Administration shall be bound to comply with the Judgmeny

ol the Supreme Court within the time-limi{ which Mmay be stipulatee
by the Courl: where the Public Administratiop lails {o comply witj;
a judgment, the Supreme Court shall, at the instance of the party

concerned, fake the necessary action tq carry out its judgment.

5. Petitions (o the Supreme Court ip accounting matters shai:
lie in the cases provided in the law op the Financial ang Accoun:-
ing Procedure of the State.
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The Magistrate of Accounts shall act as prosecutor in proceed-
ings before the Supreme Court in accounting matters.

6. An appea] shall lie in civil, criminal  and administrative
matters, notwithstanding that no appeal has been provided therefo;
under any law in force at the time of the entry into force of this
law. ’

o Article 11

Limitation and Form of Appeal

Lo Tn cwil matters, appeals shall be filed within thirty days
irom the datc of the notification of the decision appealed against,

The memorandum of appeal shall be signed and shal] state the
specific grounds of appeal. Where no specific grounds are stated,
the appeal shall not be admitied. The memorandum of appeal shail
ve addressed to the Registrar of the Court which has handed down
the decision appealed against; the Registrar shall, without delay,
transmit to the Appellate Court {he memorandum of appeal together
with the records of the case.

2. In criminaj matiers, appeals shall be filed within thirty
days from the daie of the decision where the parties are presens,
where the partics are not present, from the date of the notification
of the decision.

The memorandum of appcal shall be filed in the manner pers-
cribed in the previous paragraph. Where the Attorney General files
<1 appeal, the Regisirar to whom the memorandum of appeal has
been addressed shal serve it on the accused within thirty days fron
the date of the filing. Where the said limit has not been adhered to,
the appeal shall not be admitted,

3. In civil and. eriminal mallers, the Supreme Court may
siant to a private party extension of the time-limit where it is satis.
fied that the said pary has not been able to comply with the time-
limit for reasons beyond his control.

4. In administrative and accounting matters, the time-limit for

[iling petiticns shall be thirty days from the date of the notificatior
of the decision appealed against; where no decision has been com-
municated (hrough the proper channel or on a formaj request for «
decision, {he appeal shall be filed within thirty days from (he expiry
of the sard period of sixty days.

The petition  shall be filed with the Registrar of the Supreme
Court and shall contain a summary statement of the facts and the
grounds ol jaw on which it is based, as well as the relief sought.
Where the said requirements are not complied with, the petition
shall not be admitted.
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5. In clectoral matters, the time-limit for filing a petition shai!
be thirty days from the date of the proclamation of the results oi
the election or irom the date on which the alleged incompatibility
or ineligibility has occurred.

The petition shal] be filed in the manner prescribed in the pre-
Vious paragraph.

Article 12
Proceedings Before the Assize Sections

and Military Penal Sections

I the (rial court and the first appellate court, the assessors
shall participate in the decision on quiestions of fact. The judges
shall decide on questionis of law and shall impose the punishren,

' Article 13

Forum where ihe State is a Party

Notwithstanding anything contained ip this or any other law,
all original civil proceedings in which the State s a party shai; ne
filed in lhe competent Regional Court.

Article 14

Representation by Counsel iy Proceedings

[. The parties may be represented by an atlorney in any pra-
ceedings in any court.

2. The parties shall be represented by counsel:
a) in administrative and accounting proceedings belore {fe
Supreme Court;

b) in criminal proceedings, where the accused is charged witi;
an offence punishable death, imprisonment for life or ini-
prisonment for more thap twenty years.

In the a foresaid cases, where a party does not have his owr
counsel, the court shalj appointl a counsel. Where necessary, a qua-
lified person who is not on the rolls of practising atlorneys may be
appointed in such capacity.

Where a party is poor, the court-appointed counsel, when he i
riot 4 civil servant, shall be entilled o remuneration, to be paid by
iire State,
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PART Il — PERSONNEL
CHAPTER | — GENERAL PROVISIONS

Article 15
The Iudiciary

I The Judiciary shall consist of the Judges, the Attorney Ge-
neral and his Deputies.

2. All persons temporarily entrusted with the exercise of judi-
cial functions shall, so far as it relates to such functions, be consi.
dered as members of the Judiciary.

The Court Registrars and Court Officers (Ufficial;  Giud;
2iari) shall be the auxiliary personne| of the Judiciary,

‘ Article 16 h ’

Terms and Conditions of Service

. The terms ang conditions of service of ihe members of the
Judiciary and of the auxiliary personnel shall be governed by this
faw.

2. Where there is no special provision in this law, the Civy!
Service Law shal apply in so Tar as it is applicable. For this pur-
Pose:

a) the members of the Judiciary shal] be equated with officers

in Division A of the Civi] Service;

D) the Court Registrars shal belong to Division B;

) the Court Officers shal] belong to Division C.

The grades, the ti]es of posts, the category and the numbe;
ol posts of the members of the Judiciary, Court Registrars ang
Court Officers shall be indicated in Annex 1T 1o this law,

—

w

Article 17
Ouath

.- The members of the Judiciary and the auxiliary personne:
shall, belore assuming their duties, take the following oath:
«I solemnly swear ip the name of God that I shall loyally
«abide by the Constitution and {he laws of the Repubiic ana
«shall discharge the duties of my office in the sole interest of
«Justices,

2. The President of the Supreme Cour( shall take the oatp
before the President of the Republic; the other judges shall take {0
oath before the President of {he Supreme Court.

The auxiliary peisonnel shal] take the oath before the pre-
siding judges of the courts to which they are assigned.
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ZHAPTER I — MEMBERS OF THE JUDICIARY

Article 18

Grades and Functions

I. The members of the Judiciary shall consist of:
ay Assistant District Judge,

b) District Judge;

¢) Assistanl Regional Judge;

d) Regional Judge;

¢) Senior Judge (Consigliere);

f) First Judge (Primo Consigliere);

g) President of the Supreme Court.

2. The Assistant District Judge shall be judge of the Districi
Court; the District Judge may be President of the District Court or
judge of thc same court; the Assistant Regional Judge shall be
judge of the Regional Court; the Regional Judge may be the Presi-
dent of the Regional Court, Deputy Attorney General or judge of
the Court of Appeal; the Senior Judge may be President of the
Court of Appeal, or Judge of the Supreme Court; the First Judge
may be Vice-President of the Supreme Court or Attorney General.

Article 19

Admission {o the Judiciary

I. Appointment to the Judiciary shall be on the basis of public
competitive examination. The notification of examination shall be
.made by decrece of the Minister of Grace and Justice, in accordance
with the advice of the Higher Judicial Council. The decree shall
establish the terms and conditions of the examination and shall ap-
point the Examining Board.

2. The competitive examination shall be open to citizens of
iull age, who have a degree in legal subjects from the University
Institute of Mogadiscio, or from another University, or who have

an equivalent degree, and have the olher qualifications required for
~appointment to the Civil Service.

3. The equivalence of the educationa] qualifications of the can-
didates shail be determined by the Minister of Grace and Justice,
liaving heard the Higher Judicial Council.

Article 20

Tudicial Training

1. The successful candidates in the public competitive exami-
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nations shail be appointed on a probalionary basis as judicial tra-
inees, for a period of one year, with the duties of the initial grade
and with the salaries and allowances relating to that grade.

2. At the end ol the period of training, the judicial trainees
who are found to be suitable by the Higher Judicial Council, on the
basis of the service rendered and the results of any training courses
they may have taken, shall be appointed to the initial grade.

3. The Judicial {rainees who are found {o be not suitable shai;
be discharged.

Article 21
Special Appoiniments

Notwithstanding anything contained in this law, an eminent
jurist, or a Universily Professor of law, or an Attornéy-at-law
will at least ten years’ practice at the Bar, may be appointed as
Judge of the Supreme Court or as member of {he Office of the Ai-
torney General.

Article 22

Promotion

I. An Assistant District Judge may be promoted as a District
Judge aller three years of service as an Assistant District Judge,
provided he is found suitable.

2. A District Judge may be promoted as an Assistant Regio-
naj Judge on the basis of competitive examination on the main
branches of the law, provided he has served for at least three years
as District Judge.

3. An Assistant Regional Judge may be promoted as Regionai
Judge after lwo years of service as an Assistant Regional Judge,
provided he is found suitable.

4. A Regional Judge may be promoted as Senior Judge on the
pasis of competitive examination on the main branches of the law,
provided he has served for at least three years as Regional Judge.

5. A Senior Judge may be promoted as First Judge after al
least two years of service as Senior Judge.

6. The President of the Supreme Court shall be appointed
irom among the First Judges or from among Senior Judges whc
have served for at least four years as Senior Judges.

7. All promotions shall be subject to the availability of vacan.
cies in the higher grade.
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Article 23
Age Limil

1. The retirement age of the President of the Suprome Conr,
the First ‘Ju(lges, and the Senior Judges shall be sixty-five years.

2. Theretirement age of the other judges shall be governed By
the provisions applicable to the Civil Service.

Article 24

Gaaranices Jor the Members of the Judiciary

1. Members of the Judiciary shall not be doprive(l of ther
judicial Tunclions excep{ as a disciplinary measure in accordance
with the binding advice ol the Higher Judicia] Council,

2. They shall not be transferred or assigned to other funclions,
without their consent, except as a disciplinary measure or o
urgent exigencies of the service, for reasons stated in writing, in
aonfonﬂdv with the advice ol the Higher Judicial Council,

3. They shall not be arresied or be subjeet (o any restriction
on their personal 11bcrty without prior authorisation of the Minislc:
ol Grace and Justice in conlomm) with the advice of the Higher
Judicial Council, except in case of flagrante (/clu*lo for which arcst
s miandalory, or in case of execution of a criminal judgment,

1

4. No civil action shal] lie against any member of the Judi-
ucn} for acls performed in the exercise of their functions, unless
the civil liabilily arises from the commission ol a crime,

5. Members of the Judiciary shall not be required to perfor
any public tunction or duty, (‘.\(,ept military service as provided by
law.

Article 25
Prohibilions

!

party and shall not engage in any activily incompatible with 1}
dignity of their office.

Members ol the Judiciary shall not be enrolled in any politicai
‘x Y

Article 26
Assessors

[y

1. Tlie Assessors of the Assize Seclion and the ] Military Scc-
tion of the Regional Court and of the Court of Appeal shail be
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drawn from lists prepared and reviewed every year by decree of the
Minister of Grace and Justice.
2. The list of Assize Assessors subdivided by Regions, shall

consist of citizens of full age, reident in the territory of the Repu-
blic, of good conduct and who have at least g secondary  school

diploma.
3. The list of the Military Assessors shall consist of officers of

the Armed Forces,

4. Not less than three days befure the beginning of the pro
ceedings, the President of the Court shall draw by lot, in opci
court session, the Assessors who shall participate in {he proceed-
ings. In addition {o the Asscssors, {wo substituic Assessors shall be
also drawn by {ot. The Military assessors shall by drawn by lot from:
among thosc on the lis{ who have a military rank higher or at leas!

cqual to that ol the highest of any ol the accused

9. Before assuming their duties, the Assessors shall, in open
courl, lake the oath prescribed in paragrapn | of article 17.

CHAPTER [l — HIGHER JUDICIAL COUNCIL

Article 27

Composition of the Higher Tudicial Council

. There shali be established a Higher Judicial Counci] which
shall have its seat in Mogadiscio.

2. The Higher Judicial Council shall consist of the President
ol the Supreme Court who shall be the Chairman, the Attorney Ge-
neral, the Members ol the Supreme Court, and three members whe
shail not be deputies or practising Attorneys, elected for a period
ol three years by {he National Assembly.

3. The most senior Registrar of {he Supreme Court shall b
the Secretary of the Higher Judicial Council.

Article 28

Powers of the Higher Tudicial Council

1. It shall be the duty of the Higher Judicial Council (o ep-
sure the independence of the Judiciary and to exercise suprevision,
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through the President ol the Supreme Court, over the Tunciioning

of the courts, as weil as over the members ol the Judiciary and
auxiliary peisonncl.

2. The Higher Judicial Council shall:

ay cxcreise supervision over competitions, examinations and
grading with respect to members of the Judiciary, with the
assistance, il necessary, ol University Professors of law;

b) advise the Minister of Grace and Justice regarding admu-
nistrative measures concerning members of the Judiciary.
The recommendations of the Higher Judicial Counci] shaii
be binding with respect to appointiments, transfers, promo-
tivns and termination ol appointments;

¢t conduct disciplinary procecdings against members of the
Judiciary and auxiliary personnel, on its own initiative o
al the request ol the Minister of Grace and Justice, and
ke binding recommendations regarding the penalties 1o

1

hbe imposed,;

d)  exercise any other function atfributed te it by law.

3. The Higher Judicial Courncil may also make recommenda-
tions 1o the Minister of Grace and Justice on any matter concern-
g the organisation and administration ol justice and may, at the
request ol the Minister of Grace and Justice, give opinjons on laws
and regulations pertaining to the administration of justice.

4. The Higher Judicial Council may request Jrom the Public
Administration such information as may be deemed necessary in the

pertormiance of its functions,

Article 29

Procedure Relating to the Higher JTudicial Council

L. The majority of ils members shall form (he quorum for the
nieetings ol the Higher Judicial Council.

2. Where there is an even number of voles, the President shall
have the casting vote.

3. Whenever the Council considers a malter directly concern-
lng any member thereof, the said member shall not participate i
the discussion and decision on such maticr.

4. The Allorncy General shall act as proscculor in discipli-
nary proceedings, and shall not participate in the decisions.
Jie Higher Judicial Council may adopt ils own riles of

.
Srocegure.
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PART i — MISCELLAMEOQUS, TRANSITIONAL
AND HNC\L PROWS?ON»

CHAFTER | — MISCELLANEOUS AND TRANSITIONAL
PROVISIONS

Article 30

Judicial Year

© The Judicial Year shall commence on (he tirst ol January.
2. The in (111(*u1a‘[10n ol the Judicial Year shall take place 1
Mogadiseis belore the Full Beneh of the Supreine Court,

Ariicle 31
Measures Reloling (o the Judiciary

I Except as oherwi ise provided by this law, administrative

wd disciplinary nicasures shall be ac dopted:

@) where relating 1o the members of the Judic; ary, by deeree
ol the Presid cnt ol the Republic, on the pmpo\al ol the Mi-
nisier of Grace and hmue hc\mg heard the Hig r Judi.
ciaf (Ounul and having alse heard the Council I Mini.

siers i the cases o\l(lcd for i article 7 of the Law &
dune ‘02 No. 14;
rl awliere 101“1;:79 to auxiliary persoirel, by decree of (he Mi-

nister of Grace and Justice, hav' ng heard the Higher Judi-

cial Council, as provided b) taw,

2. Annual and exiraor dinary leave may be granted {o mcm

bers of the Judiciary and auxiliary personnel by the President of the

um\r“nu Courl or, where so authorised by him, by the Presidenis
tthe Courls of \pm‘m within their respective ]Lulso ictions.

3. In case of vacancy, absence or incapacity, the President o
the Sepreme Court shall he replaced by the Vice-President; {he
'~'Iw" mer wers of the hl(llualx and UU\1lm1» personnel may be re-
placed in their Tunclions by other members of the Judiciary or auxi-
liary personnel of the same or immediately lower grade, under o
der ¢l the President of the Suplc me (,oum or, where so authorise(
oy him, by the Presidents of the Coruls ol Appeal, within their res-
nec UVG )nnsduhonx

Article 32
Abolition, Reconstitution and Establishmeni of Courls

Lo The Minister of Grace and Justice, haviag heard the Hizshe,
suadicial Council, shall, by decree, provide Tor (le abolition, recor
~titution or establishment of courts in accordance with {his iaw ang
fx the establishment of each court,




2. Until the establisiment of a Courl of Appeal for cach re
gion, the Court of Appeal of Mogadiscio shall have jurisdiction also
over the Regions of Upper Juba, Lower Juba, Hiran, Migiurtinia

and N ; the Court of Appeal of Hargeisa shall have jurisdic.

tion also over the Region of Burao. Furthermore, the Minister o
Grace and Justice, having heard the Higher Judicial Council, may,
by decres, establish provisionally separate scctions of the Courts of
\,ppo I of Mogadiscio and Hargeisa cutside their norma' seats,
with limited territorial jurisdiction.

Article 33

Procedure

I, The composition and Jurisdiction of all courts shall be go-
verned by the provisions ol this law.

2. Untl onho rwise provided, the procedure of the courts ol ihe
Regions of Hargeisa and Burao shall be govarned by the provisions
indicaled below in so far as they arc compatible with those of the
Consutution and (his {aw:

a)  the Civil Section of the District Court shall apply in Sha-
riatic matters the procedure of the Qadi’s Court; in non-
Shariatic matters, it shall apply the Code of  Civil Pro-
cedure;

by the Criminal Section of the District Court shall apply the
procedure ol the District Court ol First Class:

¢) the General Secticn of the Regional Court shali apply U'
Code of Civil Procedure in civil maiters, and the procedurc
ol the District Court of Fnst Class in criminal matters;

dy  the \\w ize Section and the Military Penal Section of HIL
Regional Court shall apply the procedure of the High
(‘omt in ils oirginal criminal ]urrdulon provided tiat
the provisions of Chapler XVI of ‘he Criminal Procedusc
Ordinance, No. 4 of 1926 (Cap. 6) shall not apply, and no
preliminary enquiry shall be hel 1d;

e}y the General Section of the Court of Appeal shall apply the
procedure of the Chiefl Qadis® Cour( in Shariatic matiers
and the Code of Civil Procedure in civil non-Shariatic mat.
ters; it shall apply the procedure of the High Court in ii-
appeliate jurisdiction in criminal matters:

1) the Assize Section and the Military Penal Seclion of the
Court of Appeal shall apply the procedure of the ant(ﬂn
Alrican Court of Appeal in its appollmc jurisdication ove
first appeals against judgments of the High Court in cri-
minal atters.

3. Until otherwise provided, the procedurce of the courts of the
Kegions ol Benadir. Hiran, Upper Juba, Lower Juba, Migiurtin:
‘1(1 Mudugh shall be govmmd by the provisions m(lmatul b
o lar as they are compatible with those of the Constitution and
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a) the Civil Section ol the District Courl shall apply in Sha-
Matic matters the procedure of the Qadi’s Court; in non-
Shariatic matlers, it shall apply the procedure of the Re-
gionat Court (Giudico Regionale);

b) the Criminal Section of the District Court shall apply tlic
pmcodu re of the chloml Court (Giudice Regzorzalc)'

¢)  the General Section of the Regional Court shall apply il
pr'ogcduro ol the Regional Court (Giudice Regionale);

d) the Assize Scetion of the Regional Court shall apply (he
procedure of the Assize Court;

¢} the Military Penal Scetion of the Re >aional Court shall ap.
ply the procedure of the Military Court in its original juis-
sdiction;

I the (Jwerdl Section of the (ou1t ol Appeal shall apply lie

procedure of ithe Tribunal of the Qd(l in Shariatic matters

and the procedure of the Court of Appeal (Giudice d'Ap-
peilo) in civil non-Shariatic matters and in criminal mat-
ferss

the Assize Appellate Section of the Court of Appeal shall

zlpplv the procedure of the Assize Appellate Court;

) the Military Penal Seclion of the Court of 7\pp“’1 shail

pply the procec dure ol the Military Appellate Court.

711(: procedurc in force in the Supreme Court shall continue
to apply in so Tar as it is compalible with the provisions of the con-
stitution and this faw.

5. Any relcrence {p 4 court contained in  any previous law
shall be deemed to be a reference to the cour{ competent in the mat-
cor under [his Taw,

I3

Article 34
Formuation of Eslablishment

[, Within the time-limit and LH(IC‘ the terms and conditi om
prescribed mm the Civii Service Law, the President of the Republ
on the proposal of the Minister of Grace an Justice, in conf01‘m1t3
with the advice of the Higner Judicial Council, shall fix the establi-
siunent ol the members of the Judiciary, Court Rogmtrars and Court
Officers and terminate the services ol the redundant personnel.

2. For this purpose, the functions of the Establishment Com:s
mission provided for in the Civil Service Law shall be exercised by
the Higher Judicial Council.

Article 35
Forcign Naltionals

As a transitional measure, nationals ol other countries may be
appointed as members of the . U(huam They shall be entitled to the
gL rantecs eslablished by law and shall be subject, so far as appl-

cable, to the provisions of this law.
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Article 36
Regulations and Inspeclion

L. "The Minister of Grace and Justice, having heard the Higher
Judicial Councit, may make regulations for the implementation o!
this law.

2. The Minister of Grace and Justice, for the purpose of check.
ing the proper lunctioning of the services, may order the inspectioi
of courts through the President of the Supreme Courl. Such liispec-
tion shail be conducted by judges designated by the Minister in ac-
cordance with {he binding advice of the Higher Judical Councii,

CHAPTER il — FINAL PRCVISIONS

Article 37 .

Abrogation

Any provision contrary to or inconsisteni with  Lhis  law
hereby abrogated,

3

Article 38

Entry into Force

This Taw shall come info force after thirty days from the daie
Ol its publication.
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ANNEX 1

ORGANRISATION AND FUNCTIONING OF THE SUPREME COURT
CONSTITUTED AS THE CONSTITUTIONAL COURT
OR THE HIGCH COURT OF JUSTICE

CHAPTER | — SUPREME CONSTITUTED AS
THE CONSTITUTIONAL COURT

Article 1
Turisdiction of the Constitutional Court

[.. The Supreme Courl constituied as the Constitutional Cour:
shail have jurisdiction over questions relating to the constitutiona-
fily of laws and of provisions having the force of Jaw, in accordance
with Articles 98, 99 and 100 of the Constitution.

2. In deciding on the constitutionality of laws the Court shall
concern itsell with the formal and substantial conformity of the law
or provision in question with the provisions of {he Constitution,
without consideration of political implications or the proprieiy of the
use ol any discretionary powers of the legistature.

Article 2
Composition of ithe Constitutional Court

The Supreme Court constituted as  the Constitutional Cotirt
shall consist of all the members of the Supreme Court, with the ad-
dition of:

4) lwo members appointed for a period of three years by the
President of the Republic on the proposal of the Council of
Ministers; and

b) iwo members elected for the same period by the Nationaj
Asscmbly by an absolute majority of the Deputies, as pres.
cribed by the rales of procedure of the Assembly.,

Article 3
Requirements Jor Appoiniment and Turidical Stalus
of the Addilional Members

I The additional members of the Supreme Cour{ constituted
as the Constitutional Court shall be chosen from among  persotis
who are cligible for election as Deputies and who in addition poz-
sess a degree of the University Institute of Mogadiscio, or its equi-
valent. As a transilional measure, they may also be chosen froin
among persons who are learned in the law, bul do not possess ihe
above said decrees.
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2. Additional members of the Constitulional Court shall not,
during their membership, exercise any legislative or administrative
function and shall not practise before the Courts.

3. Belore assuming their duties, the additional members of {11¢
Constitutional Court shall take the oath prescribed in Article 17 of
the law on the Organisation of the Judiciary.

4. For the purposes of the exercise of their judicial functions,
the additiona] members shall have the same status and shall be en-
titied 1 the same conditions of service as Senior Judges.

Article 4

Questions of Constilutionalily

. The question of the constitulionalily of a law or of a pro-
vision having the force of law, referred to in Article 99 of the Coii.
stitution, may be raised at any time in any judicial proceedings in
a Court of first instance or in a first Appelilate Court, by the Office
of the Attorney General (Pubblico Ministero) or by any party in thc
proceedings, by means of a petition stating the grounds, addresse!
to the Judge by whom ihe principal case is being heard. The ques.
tion may also be raised by the Judge of his own motion.

2. The Judge shall, by an order staling the grounds therefor:

a) where he considers that the petition is manifestly unfoun-

ded or has no bearing on the principal case, reject the pe-
tition and proceed with the principal case; or

b) where he considers that the petition is not manifestly un-

founded or has some bearing on (he principal case, or
where he raises the question of constitutionality of his ow:
motion, he shall refer the case to the Supreme Court con-
stituted as the Constitutional Court and shall sSusperi
judgment in the principal case pending the decision of that
Court. The decisions of the Constitutional Court shall b
binding on all other Courts.

3. The order of the Judge referring the case to the Constit:.-
tional Court, shall specify the laws or provisions having the forcc
of law which he considers to be unconstitutional and the provisions
of the Constitution which he considers to be offended by such law.
The President of the Constitutiona] Court shall transmit a certificd
copy of the order of reference to the Presiden{ of the Republic, Lhe
President of the National Assembly and the Prime Minister.

Article 5

Proceedings Before the Constitutional Court

1. In proceedings before the Supreme Court costituted as the
Constitutional Court, the provisions governing the procedure in ap.
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peals to the Supreme court in administrative matters shall appiy
insclar as they are applicable,

2. The State Atlorney, representing the Government, and (he
Attorney General, in pursuance of his duty to ensure that the pro-
visicns ol the Constilution are safeguarded, shall be entitled to he
heard in the case, logether with the parties to the case.

Article 6
Judgment

I I the Supreme Court consfituted as {le Constitution|
Court finds thay the law or provision having the force of law in:-
pugned is constitutional, it shall declare acordingly by a final judg-
ment.

2. the Constitutional Court finds that the law or provisici
naving the force of law impugned is, in whole or in part, unconsti-
tutional, it shall declare by a final judgment the provisions which
it finds unconstitutional. Where, as 2 consequernice of such judgment,
any other law or provision having the force of law is found uncons.
titutional, such law shall also be declared unconstitutiona] by tie
Court

3. Certified copies of the judgments of the Constitutionai
Court shali be sent by the President{ of {he Court to the President of
the Republic, the President of the National Assembly and the Prim.
Minister. The judgment shall be deposited with the Registrar of the
Court, for the perusal of the parties concerned. Judgments declaring
a law unconstitutional shal] be published in the Official Bulletin o
the Republic, by the competent adminisirative authorities, within ter
days from the date of the communication of the judgment to (he
Prime Minister.

4. Laws and provisions having the force of law declared un
constitutional shall cease to be in force on the day of the publication
ol the judgment declaring their unconstitutionality.

CHAPTER i — SUPREME COURT CONSTITUTED AS
THE HIGH COURT OF JUSTICE

Article 7
Turisdiction of the High Court of Justice

The Supreme Court constifuted as  the High Court of Justice
shall have jurisdiction over criminal charges laid by the National
Assembly against the President of the Republic or the members of
the Government. under Articles 76 and 84 of the Constitution.
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Article 8

Composition of the High Court of lustice

The Supreme Courl constituled as {he Iigh Court of Justice
shall conaist of all the members of the Supreme Court, and six ad-
ditional members drawn by lot from a special list of twelve citizens
elected by the National Assembly at the beginning of its first ses-
sion from among persons who are not members of the Assembly.

Article 9
Requirements for Appointment and Juridical Status
of the Additional Members

[ The additional members of the Supreme Court constituted
as the High Court of Justice shal] be chosen from among persoas
who are eligible for election as deputies.

2. For the purposc of the exercise of their judicial Tunctions.
the additional members shall be governed by the provisions of pa-
ragraphs 2, 3 and 4 of Article 3 of this Annvx.

Article 10

Articles of Impeachment

I. The articles of impeachment as approved by the Nationz!
Assembly shall specily the offences alleged o have been committer
by the accused persons and their accomplices: and the Court sha's
take cognizance of these offences, un'ess it decides to proceed sepa-
rately against the accomplices.

2. The articles of impeachment shal] contain a summary des-
cription of the evidence supporting the charge,

3. The National Assembly, when approving the impeachmernt,
may decide thal preventive measures be laken against the accused
persons.

Article 11

Preliminary Proceedings

I The articles of impeachment shall be communicated by Uie
President of the National Asembly tq the President of the Suprene
Court, withia two days Irom the date of its approval.

2. The President of the Supreme Court shall cause the articles
ol impeachmenl to be notified to the accused persons immediately,
and shall fix a time-limit within which the accused may appoint
deience counsel and submit any written defence. Within the same
time-Jimit he shall draw by lot, at a preliminary public hearing, the



additional members of the Court, and shall then issile a writ direc.
ing the accused to appear before the Supreme Court constituted as
the High Cour{ of Justice.

3. If the accused do not appoint a counsel, the Court shall by
the writ directing the accused to appear or by 2 subsequent orde;:
appoint a counsel to act on their behalf.

Article 12
Proceedings Before 110 High Court of Justice

I Proccedings before the Supreme Court constituted as ti
High Court of Justice shall be governed, insofar as applicable, v
the provisions governing Assize proceedings.

2. The functions normally exercised in judicial proceeding
by the office of {le Attorney Genera] shall, in proceedings before
ihe High Court of Justice, be exercised by a prosecuting Commis-
sioner or Commissioners appointed by the National Assembly.

3. Inthe course of {he proceedings the High Court may, on the
application of a party or of jls own motion, impose, revoke or mo-
dify preventive measures of the kind referred 1o in paragraph 3 ¢f
Article 10 of this Annex.

Article 13

Delegation of Powers lo Carry Ouy Investigations

The Supreme Court constituted as the High Court of Justjee
may delegate o one or more ol its members power to carry out any
investigations which it considers necessary for the purpose of {he
proceedings.

Article 14

Judgment

I When it appears that there is no or insufficient evidence {o
support the charge, or where the acts alleged do not constitute an
offence, or where the accused is not responsible for the acts foulid
or where there exjst circumstances which eliminate the culpability
ol the acts, ihe Supreme Court constituted as the High Court ¢f
Justice shaij acquit the accused.

2. Where the charge is found to be true, tie High Court of
Justice shall convict the accused and impose the punishment pres-
cribed by law and {ake any other constitutional or administrative
measure, as it may deem appropriate,

3. A certified copy of alf judgments of the High Court of Jus

tice shall be senf by the President of ‘he Court to the President of
the National /\ssembly. Judgments shall be deposited with the Re.
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gistrar of the Court, for the persual of the parties concerried and
shall be published by the competent administrative authority in the
Official Bulletin of the Republic within ten days from the date of
deposit,

Article 15

Executive of Tudgments

The execution of Judgments of the Supreme Courl censtitulod
as the High Court of Justice shall be carried out by the Attorney
General.

Article 16
Revision of Tudgments

The Supreme Court constituled as the High Court of Juslice
may revise ils own judgments of conviction, subject {o the provi-
sions of law in force insofar as they are applicable.

Article 17
Civil Action
Civil action arising from facls ascertained in the course of the

proceedings shall be instiuted separately, after the conclusion of tie
criminal proceedings.

CHAPTER il — MISCELLANEOUS AND FINAL
PROYVISIONS

Article 18
Guarantees for the Additional Members of the Court

The guaraniees provided under Article 24 ol the law on the
~ Organisation of the Judiciary shall apply also to the additiona!
members of the Supreme Court constituted as the Constitutional
Court or the High Couri of Justice,

Article 19
Decision on the Capacity of Additional Members

If the qualification of any person to sit as an additional meri-
ber of the Supreme Court constituted as the Constitutional Court
the High Court of Justice is called in question, the matter shall be
decided by the remaining members of the Constitutional Court ur
High Court of Justice as the case may be,



— 54

Article 20
Valz’dily of the Decision of the Court

I. Decisions of the Supreme Court constiluted as the Consyi.
tutional Court or the High Couri of Justice shall be taken by a:
least Tour fif{hs or five sixths of the members of the Court, as the
case may be. All members shall vote.

2. In proceedings before {he Constitutional Court, il the mep:.
bers of the Court are equaliy divided, (he President shall have the
casting vote; in procecdings before the High Court of Justice, if the
members or (he Court are equally divided, the vote favourable to the
accused shall prevail.

Article 21
Regulations
The rules of procedure of the Supreme Court constituted as {he

Constitutiona] Cour! or the High Court of Justice shall be determi-

ned, subject to the law, by the members of the Court sittinig
together.
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ANNEX 1I

CATEGORIES AND NUMBER OF POSTS OF THE MEMBERS

OF THE JUDICIARY AND AUXILIARY PERSONNEL

Equivalent
Grade

~ UL GO RO —

Grade

6
7
8
9
10

Grade

10

Schedule «A»

CATEGORY OF JUDGES

Functions

President of the Supreme Court
First Judges

Senior Judges

Regional Judges

Assistant Regional Judges
District Judges

Assistant District Judges

Total

CATEGORY OF COURT REGISTRARS

Functions

| First Court Registrars

Senior Court Regisirars
Court Registrars

Deputy Court Registrars
Assistant Court Registrars

Tolal

Number
of Posts

1
2
12
32
16
50
a0

163

Schedule «Bvw

Number
of Posis

2

8
24
33
33
100

Schedule «C»

CATEGORY OF COURT OFFICERS

Functions

First Court Officers
Court Officers
Assistant Court Officers

P ¢, B Total

Number
of Posts

6
10
8

24



